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HOTICTE! Yo are entltled te  Judical Reyvisw of thida  Drdet.
Judicial Review may He abtained hy filing a petition for Judicisl
Bgwigw with the bDistrict dourt ne-flater Thon Ehdcky (I0]  JDays
ftom Retvice of this order. Judicial Eeview is pursuant Tto ths
provifionr of Sectlion 2=9=701, ‘bt BE[.; MHWCh.

DETED Ehis E; .!!-ﬁl'_"-':l.]." of January; 1981,
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ALAN L. JOSEEETIN,
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Gzorge Hagerman
P.o. Box 5355
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Enacands, MT S53711=0727

Bichard Hirschner
1815 L. Btreet HW, olite- 1347
Wasliiogton, DC 20036
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STATE - OF HINTANA
BEFORE THE BOARD OF FERSONREL APPEARLE

IH THE MATTER OF UMPAIR LABDR PHARCTICE CHARGE HO. BZ=537

JAMEE MYRIGK, JDHN SEVORES
AND ROR HBRRY,

Complainants.
WE.L

B. MAODTEN JENSEM, JIM MAYEE,
SHIRLIY EELLY, KEHHETH {ATES,
JUANITA MEIET, CRYSTAL TERAHAN, )

ROSE MARY GROLS, ALLAN J - . O ORDEH
GRANTHAM, AMEBEICAW FEDERATION |

OF STATE, COUNTY AND MUNICIFAL)

EMPFLOYEES, MONTAMA BTATE
COUNCEL NO. O, AMERTORM
FEDERATION OF &TATE, COUNTY,
AMNE- MUNICIPAL EMPLOYEESR
LOCAL 16320,

)
I
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|
)
]
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Defondants.
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The Findings of Fart, Conclusions: of Leaw) Hecommendsc Order
wete Lssued by Arlyn FPlowman on Qctaber 2z, T35E,

Evceptions to the: Hearlpg Examinerse Findings oi Fack]
conclueions of Law; Recommended Order werm filed by Edward £
Beaudetts on behalf of the Complainants on Debcber 22, 1890,

Thae Heard reviewed the recoré and information submitbed and
sangidaring the &érsl arguments, the Baard ordere as follows:

1 IT 1I5 ORDEHED that the Bieceptions to- the findings of
FTaot: Conclusiand of Law; Recopmended order ars hersby denled.

.. 17 I= paoEaEn that  this Board therefors adopr ths
Findlngs ©f Fast; Conclusions of 14w Recommended-Order . af ths

Hearing Bxaminec Arlyn Plowman as the Final Drdaer of this Board.
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STATE OF MONTARA
BREFORE THE BOARD OF PERSONNEL APPEMLS

it THE MATTER OF UNFAIR LABOR PRACTICE CHARGE HO. 62=BD3:

JARMES MYRICE,; JOHE SEVORES AHD}
ROD BEERY,

Complainants,
FINDINGS OF FACT;
CONCLUSIONS OF LAW;
RECOHHMENDED ORDER

W

F. NADIEAN JEMSEH, JIM MAYES, )
SHIRLEY KELLY, KENNETH GATES, )
JURNITA WEIST, CRYSTAL TRAHRN,)
RASE MARY GROS5S5, ALLAN |
GRAMNTHAM, AMERICAN FEDERATION )
aF STATE, COUNTY AND MUNICIPAL)
EMPLOYEES HONTANA STATE COUH- )
CIL HG. 9, AMERICAN FEDERATION)
OF STATE, COUNTY, AND HUNICI- )
PAL EMPLOYEES LOCAL 1620, ]

Deferdante. }
& @ & @ o & & B R W

I. IHTHDDUETlDﬂ1

A hearing on the above capticned matter was held Harch 23,
1590 in the Anaconda-Deer Lodge County Courthcouse in Anacondn.
The complainants, James Myrick, John Sevores and Red Borry were
reprasanted by Attorney Edward G. Beaudette. The defendants, H.
Hadlean Jensen, American Federation of State, County and Munici-
pal Employees Local 1620, et al were represented by George

Hagerman, Executive Directer, American Federation of State,

County and Municipal Employees Montana State Councll He. 9.

11+ ghould be noted that the Hearing Exaniner can=
sidered this matter sisultaneously with ULP &4-85: Mason V.
Jensen, American FPederaticon of State, Coupty and Hunicipal
Emolovees, &b al.,
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Arlyn L. Plowman was the duly appointed hearing exaniner for the
bBoard aof Personnel Appeals. Testimony and evidence wore sub-
mitted and post-hearing subnissions weroc filed. The matter wan
deemed submitted June 26, 1990.
II. BACESROUND

Un Hovember 27, 1389, the complainants filed an Unfair Labor
Practice Charge with the Board of Persschnel Appeals mlleging thak
the defendante violated Section 39-31=402{1} and 39-11-201 MCA
when the defendanta initiated internal unien diseciplinary action
against the complainants. The defandants brought internal unien
ctharges accualng the complainants of violating of the American
Federation of State, County and Municipal Employees International
Constitutlan by attempting to decertify the American Federation
af State, County and Municipal Employees as exclusive bargaining
representative for certain Mantana Department of TInstitutiona
enployecs an the Galen Campus of the Montaka State Hospltal.

Rmerican Federatlen of State, County aned Hunlcipal Employeoos
Montana Council Wo. 8 filed a responsco denying the charges
agserting that the defendants were lawfully defendling their
intarasts when invoking internal unicn diseiplinary charges
against the complainanta.

On Decembar B, 1%8%, Jaseph V. Maranick was assigned to
investigate the naktker, oOn Deconber 15, 1989, an Investigaticn

Report and Determination was isswed finding sufficient factual
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and legal issues in dispute to warrant a finding of probable
merit.

on December 1%, 1989, Arlyn L. Plowman wns appointed Hearing
Examiner and a MNotiee of Pre-hearing Conference was lssued
Januvary 5, 1%850. on January 29, 1990, a HNobice Scheduling
Hearing was issusd aleong with a reguest that the parties complete
and exchange pre-hearing cutlines.

The complainants' pre-hearing cutline contained the follpw-
ing contentions:

That the disciplinary actlom imstituted againmst Jim Myrick,

Rod Berey and John Sevores were in retallation for the

conpplainants exercilsing their rights under tha statulory

Cellective Bargaining Rights for Public Employess set Torth

in the Montana Codes and it is an attempt to coerce and

intimidate other union members regarding the exercise of

their collective bargaining rights.

The complainants defined the issue to be determined as
fallawsa:

Does the Ainatitution ard disciplinary actlen against the

complainants constitute an attempt of coerclon and intimida-

tion in wviolaticn of Seckion 39-31-201 et. seq M.C.A. anc

section 39=31-402(i}. H.C.A. and therefore constitute an

Unfair Labor Practilce.

The defendants' pre-hearing ocutline contained the following

contentiant

That the defepndants did not wiclate Sectilon 39-31-201; 39-
Jl-dnatlb 2L E;qu. HI':I.HP

The defendant defined the issue to be determined as follows:
Does & disciplinary action against the complainants cen-—

st{tute a violation of 39=31-201 et seq. M.C.A., 39-31-
402(1) et sag. M.C.hA,
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III. IGGUE

At Ehe hearing, the issue to be determined was franed as
followa: Were the cemplainants' rights under the Montbana
Cellective Bargaining Fer Public Enployees Act, 35-31-101 e,
seg., MCR violated?

I¥. FINDINGS DF FACT

T American PFederation ef State, County and Hunicipal
Employess Montana State Councill No. 9/American Federaticn of
State, County and Municipal Employess Local Ho.o 1620 is the
excluslve bargaining representative for certain Hontand Depart-
ment of Institutions emplovees on the Galen Campus of the Montana
State Hospital.

¥ The complainants are empleoyess of the Btate of Montana
and members of a Galen Campus bargaining unit represented by the
American Federation aof State, County and Hunicipal Employeess.

3. During the Spring of 1939, the complainants and other
nenbers of Armerican Federation of State, County and Munleipal
Enployees Local Undion Nao. 1620 were active in an unsuccessful
attenpt fo decertify the Asmerlican Federation of State, County and
Municipal Erployees ag the exclusive bargaining representative
for their bargaining unit.

. Following the defeak aof the decertification effort, the
defendants brought internal union disciplinary action against the
complainanta. In a September 12, 198% letter ke John Seferian,
chalrman of the American Federatlon af State, County and Munici-

i
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pal Employees Judicial Panal, the defendants charged the Ccom-
plainants with wvislating the American Federation of State,
County and Municipal Employees International Constltutlaon by
atteapting "...to decertify their local for an ‘independent' of
thair own creation....™ The defendants reguested that the
judicial panel assume jurisdiction and the complainants, AIEF
found guilty, be a) fined of an amount egual to one year's dues;
b} declared ineligible to hold any elected pesitien in the union
for four years; and c} be guspended from membership for two
YEATS.

B The defendants' charges against the camplalnants werse
the subject of an American Federation of State; County and
Municipal Employees Judicial Panel proceeding on Hovembar 20,
1989 im Butte. The complainants left the judicial panel proccoed-
ings after raising legal and dus procoss objecticns and before
presanting a doefonso.

6. Inm a Janwary 9, 1990 decision, Jeane Lambie, American
Federation of State, County apd Huniecipal Employees Judicial
rFanel member, found the complalnants guilty of wviolating the
American Federation of State, County and Hunicipal Employces
International Constitution and expelled them from membershlip.

W CONCLUSIONS OF LAW
2 The Bosrd of Persannel Appeals has jurisdiction in this

natter pursuant to Section 39-31-403% et. seq., MCA.
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2. The Montana Suprems Court has approved the practice of
the Board of Personnel Appeals using Federal Court and National
Labor Eelations Baard (NLREB} precedents sas guidelines in inter-
preting the Montana Collective Bargaining For Public Employecs
Act as the state act is so similar to the Federal Labor Manage-
nent Relations Act, State ex rel, Board of Personpnel Appeals v.
Districk Coupt, 1B Mont. 223, 598 F.2d 1117; 103 LRRM 2337;

Teapaterg Tocal Wo, 45 v, State ex rtel. Board af Persappel

Appeals, 195 Hent. 272, 6356 P.2d 12310, 119 LRRM 2012; city of
Grept. Falls w. Youpa (Youngq TIL), 211 Mont. 11, 686 P.2d 185,
119 LERM 2683.

a. Fursuant to Section 35-31-406 MCA, the conplainankts!
case mist be established by o prepanderance avidence befare an

Unfair Labor Practlee may be found, Board of Trustees v, State aof

onka , 103 LERM 3050, 604 P.2d 1770, 1HE% Mont. 8% S5=a alaa
Indiapa Metal Products v. HNLRB, 1953 €A 7, 31 LRRM 2490, 202 F.zd
611 and NLEB v. Eaiser Alumipum and Chemical Corporatisn, 24 LERM

2412, 217 P.2d 3645, 1954 Ch 9.

4. Pursvant to Section 39-31-201 public employecs aghall
have and shall be protected in the exercise of the right of self
organization, to form, join, or assist any labor organization, tao
bargain ecallectively through representatives of their own
choosing on gquestions of wages, hours, fringe benefitas, and other
conditions of esplaoyment, &And to emdgage in other ceoncerted
activities for the purpose of collective bargaining or other

G
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nutual aid or protection free from interference, restraint, or
cosTrclon.

Pursuant te Sectisn 39-31=-402 MCA, it 18 an Unfalr Labar
Practice for a labor crganization or its agents te:r (1) restrain
or coerce emplovess in the exercise of the rights guaranteond Ln
39-331-201 or a public erployer In the selection aof his represent=
ative for the purpose of collective bargaining or the adjustnent
of grievances; (2} refuse to bargain collectively in good faith
with the public employer if it has besn deodignatod as- thea
exclusive representative of employees; (1) use agency shop Teas
For contributions to political candidates or parties at state or
lecal levels.

L Fational Labor Relations HBasrd precedent holds bhat s
labor organlization restrains or coerces enployees in the ewercige
of thelr Section 39-31-201 rights whan it fines a member for
supporting n decertification offark. However, Lt i4 Alas well
established that a labor organization may expel a member for
brinmging a petition for its decertificatiom. Bee Tawpns Tubs
Products, Inc., 58 LREM 1330, 151 HNLEB 9, February 15, 1964%;

Haotiomal tabor Belations Hoard . Molders Loacal 125, 77 LEEREM

2067, 442 F.2d4 92 1871 cA 7; and Steelworkers. Local 4028, 60
LERM 1006, 154 NLRB &92, August 25, 1965 affirmed in Price .

Hational Lahor Belations Hoard, 64 [ERRM 24895, 373 F.2d 443, L8457

CH 9, cert. denied, &8 LRRM 2408, 392 US 904, June 10, 1968.



In International Molders' and Allled Workers Laocal
Ho. 125, AFL-CIO (Blackhawk Tamnlng Co., Inc.) the
Board (Naticnal Lakor Relatlona Board) held that while
a labor eorganization may praperly sesk to defend its
sbatus as collectlve-hargaining representative by
oxpelling eaployee=-members who filed decertificatian
petiticns or participated in activitiea in support
therecf, it may not fine a member for filing a decer-
tification petitien since that action is punitive and
improper rather than defensive and, therefore, in
viclation of the Act:

"In short, where the union =meamber iz soeking to
decertify the unicn, the Board has s=ald that the public
policy against permitting a union to penalize a menber
bacause he sesks the ald of the Baard should give Way
to the unionm's right to self-defense. DBut when a unicn
only fines a member because he has filed a decertifica-
tion petition, the effect 1a not defensive and can only
be punitive - to discourage members from seeking such
access to the Board's precesses; the unieon is net one
whit bettaer able to defend itself amainst decertifica-
Llesn Bs a result of the fine. The dissident member
could still campaign against the unien while remaining
a member and therefore be privy to its strateqy and
tactics. Teamsters Locpl 165, B6 LERM 1433, 211 HLRED
107, June 18, 1974 [cltations and italics omitted).

(I Pursuant to the foregeing, 1t was an Unfalr

Practice for the defendants to =eek to discipline the

plainants

Howawver, Ethat matber was rendered moot when the American Federa-
tion of State, County and Municipal Employees= internal procedures

denied the defendants' reguest for a fine, Steelwarkers Local

with a fine far supperting the decertification effort.

60 LRAM 1008, 154 HLRE 6%2, August 25, 1%&656 affirmed in

Price w. HWational ILabor Relations Poard, &4 LRRM 24985, 1731 F.2d

1967 CA 9, cert. denied, 6B LEREM 240B, 382 U5 904, Jun= 14,

Sea also Wigleswarth v. Teamsters, %31 LERM 2801, 552 F.ad
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1027, 1976 CA 4 carkt denled, 95 LRARM 2575, 41 US 8955, Juns &6,
i o

It was not an Unfalr Labor Practice for the defendanta to
seek the complaints' expulsion.

r i Tha coaplainants' arguments regarding the Bill of
Rights of Members of Labor Organizatioms, 29 USC 411, found in
the Labor=Management Reporting and Disclosure Act of 1959 muast be
disnissed. Anerican Federatien of State, County and Municipal
Enployeas Montana Councll No. 9 and American Federation of State,
County and Hunicipal Enployees Loecal 1620 are excluded by
definition from coverage by that Act which excludes public
employee organizations from its definitlian aof lakor erganlzation,

29 USC 402, See Smith v, Profegoional Emplovess, 125 LRRM 3234,

421 PF.3d 355, 1987 CA 6.
VI. RECOMMENDED ORDER

The above captioned matter 14 hereby dismissed.
WII. SPECTAL MOTICE

Exceptions to these Findings of Fact, Conclusiona of Law and
rRecommended ©Order wmway bke filed within twenty (20} days of
sarvica thereof. If no excepticons are filed, this HREecommended

order shall becama the final order of the Board of PFersonnel
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Apprals. Address exceptiona to the Board of Personnel Appeals,

P.O. Box 1728, Helena, MT EDEEtEh?IE'

A
Entered and dated thi%iéﬂ:: day of Ockober 189400,

FEALS

-.I.-.- T,

l__,.t-"'n_l—'_'--

Hearing Exariner

wWow Wwow W -k k- R

EXHIBIT LIST

DEFERDARTS

Exhibit b-1 (Stlpulated) Unfair Labor Practice Charge 6Z2-E% with
attached September 12, 1989 letter te John Seferian

Exhilhit D=2 (Stipulated) defendants' Deceaber 13, 1985% responge
to Unfair lLabor Practice Charge

Exhibkit D=3 (Stipulated) Japnugary 9, 1990 Declsion in Judicial

Panel Case Ha. 89=76 Eelly &t al v, Myvrick at al

Exhlbit D=4 (Stipulated) January 29, 1990 HNotice Scheduling
Hearing

COMPLATHANTS

Exhibit ©=1 (Stipulated) transcript of proceedings in Hellvy ot
al v, Myrick et al, JPC Ko. 89-76 (Judicial

Pracesdlings Transcript with attachments)

Exhibit <C=2 Local 1620 Financial statemente (admitted over
dafendants' relevancy objection)

Exhibit ©-32 Handwritten letter from Rod Berry (admitted over
delfendants' hearsay objection)

Exhibit C=5 {(Stipulated) International Constitution, AFSCME.
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